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Recent Legal Theoretical Debates 
in Poland

In 2018, Poland celebrates 100 years of regaining 
independence. Two serene decades of freedom were 
interrupted by the outbreak of World War II. In 2019, 
it is thirty years since the end of the communist dom-
ination in our country. These anniversaries point out 
two opening moments for periods of free discussion in 
Poland about law. First, the revival of the Polish state 
was considered the victory of the idea of law.1 Second, 
the work of Polish lawyers was acknowledged as a nec-
essary premise for the real integration of territories 
divided as a result of the partitions of Poland in 1795.2

In 1918, the new republic had five different juris-
dictions in private law. The French Code civil applied 
in the central voivodeships. The eastern voivodeships, 
which had been incorporated into the Russian Empire, 
used the Svod zakonov (Collection of Laws). In the 
western voivodeships, which had earlier been part of 
Prussia, the German Civil Code (BGB) was in place. 
The Austrian Civil Code (ABGB) applied in the south, 
but the legal situation of villages in Spisz and Orawa 
depended on Hungarian customary and statutory 
law. There was no doubt that unification not only of 
private law was necessary as quickly as practicable.

Statesmen of the early years of independence decided 
to work on the uniform Polish legal system thorough-
ly and without haste. They were concerned about the 
rich jurisprudential inheritance of the varying juris-
dictions, and it was not determined which generation 
of Polish lawyers would actually be able to conduct 
codification works.3 The immediate and spontaneous 
decision was taken that the new law should be mod-

 1 R. Longchamps de Bérier, W radosną chwilę, „Przegląd Prawa 
i Administracji” 1918 no. 43, p. 1 of the Editorial inserted 
before p. 295.

 2 S. Car, Pilne zadania prawnictwa, Warszawa 1918.
 3 A. Parczewski, Uwagi nad kodyfikacją prawa cywilnego w Pol-

sce, „Rocznik Prawniczy Wileński” 1925 no. 1, p. 50–52.

ern but compatible with the national identity.4 This 
general agreement did not mean unanimity, however, 
on whether and how social or technological changes 
should be expressed in the new law.5

There were several realms of successful legal uni-
fication during the first two decades of independent 
Poland, i.e. before 1939. The rest was completed hastily 
after the war ended. Several laws or drafts prepared 
within the framework of the Polish interwar legal 
debates were used then, as they offered significant 
features of innovation. To this day, some of them can 
be seen as touchstones in discussions on progress in 
law. They established the foundations of the modern 
jurisprudential framework of private law. The five dif-
ferent jurisdictions made it necessary to prepare and 
enforce two statutes on conflict of laws. There were 
two avant-garde regulations: one on international 
conflict of laws, one on domestic conflict of laws. They 
were completed in 1926, just after entry into force of 
regulations on bills of exchange and on protection of 
inventions, designs and trademarks, and at the same 
time as the Copyright Act. The 1933 Obligations Code 
and the 1934 Commercial Code were monumental 
achievements of Polish legislation and examples of 
modern, comprehensive and advanced unifications.

In the pre-war period, Poland was successful in 
preparing only a draft of the Property Law. It was 
considered a stage on the way toward systemic integra-
tion of the law on tangible property with intellectual 
and industrial property law. In Poland, foundations 
of progressive criminal law had been laid. The Soviet 
crimes of the 1930s in Ukraine led Rafał Lemkin to 

 4 F. K. Fierich, Rzut oka na najważniejsze zadania prac kody-
fikacyjnych, „Przegląd Prawa i Administracji” 1919 no. 44, 
p. 281–282.

 5 S. Gołąb, Przed projektem polskiego Kodeksu cywilnego, „Cza-
sopismo Prawnicze i Ekonomiczne” 1920 no. 1–4, p. 9–10.
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work out the concept of genocide. When this advocate 
from Warsaw was in exile in the United States, his ide-
as inspired the worldwide introduction of notions of 
crimes based on hatred of racial, religious or cultural 
minorities.6 But this is not the only example demon-
strating that the achievements of Polish law and the 
research from the interwar period have been forgotten 
or neglected abroad. The unification achievements of 
the Obligations Code were not included in Ernst Ra-
bel’s work on the unification of contracts of sale.7 It 
was not until the beginning of the 21st century that 
Filippo Ranieri described this code as “the first truly 
European civil codification.”8 The idea of systemic 
merger of rights in rem found an initial expression in 
a draft of 1937, but it had been presented by Fryderyk 
Zoll in the 1920s and 1930s.9 His expectations that new 
generations of lawyers would make it binding law10 
are still little known and unfulfilled to this day. Yet, 
not only works on Polish legal history should fill this 
gap.11 It is not just a matter of “justice” to recognize 
the high level and achievements of legal debate and 
academic work in the interwar period. It is not only 
to be aware of the richness of Polish legal culture. It is 
about the present Polish and European debate about 
the life of law and utility of legal experience. Therefore, 
contemporary legal theoretical analyses should keep 
referring to the achievements of those two decades.

There is one more remark to be made about what 
happened 100 years ago in the Polish legal system. The 
tradition based on Roman law was not recognized in 
Poland before its partition in 1795. Poland decided to 
consider the European legal tradition of private law 

 6 R. Lemkin, The Axis Rule in Occupied Europe: Laws of Oc-
cupation – Analysis of Government – Proposals for Redress, 
Washington, DC, 1944.

 7 See E. Rabel, Das Recht des Warenkaufs, vol. 1, Berlin 1936.
 8 F. Ranieri, Europäisches Obligationen recht. Ein Handbuch 

mit Texten und Materialien, Wien–New York 2009.
 9 Projekt prawa rzeczowego uchwalony w pierwszym czytaniu 

przez podkomisję prawa rzeczowego Komisji Kodyfikacyjnej, 
Warszawa 1937.

 10 F. Zoll, Przedmiot praw rzeczowych, „Kwartalnik Prawa 
Prywatnego”, 1938 no. 3, pp. 239 ff.

 11 W. Dajczak, Derecho romano de obligaciones. Continuación 
y modificaciones en la tradición jurídica europea, Santiago 
de Compostela 2018, pp. 25 ff.

as its own. After gaining independence in 1918, this 
happened not by a single act, but by the tacit accept-
ance of private law that remained in force after the 
partition. Changes of notions, values, institutions or 
regulations in Polish law were kept limited for the last 
100 years as the stability of private law was guaranteed 
by the acceptance of the Roman legal tradition. The 
jurisprudential framework of Roman law in Polish 
legal thinking about private law was the choice of our 
independent state. This is why Roman law was and is 
taught at law faculties of today’s Poland.

Forum Prawnicze – “Legal Forum”, our bimonth-
ly law journal, was founded in 2010. As an open law 
review, it tends to refer by definition to legal debates 
in Poland of the last 100 years. And it was created to 
broaden the opportunity to exchange results of legal 
and academic research and present varying views and 
opinions on what is important for the science of law 
hic et nunc. Our journal was established to support 
the development of modern jurisprudence which takes 
into account legal experience and the fundamental 
values of European legal culture and Polish society.12 
The discussions are of great interest and importance 
to us, but they are in Polish, and therefore not truly 
accessible to foreign readers. Summaries in English 
preceding each article could give only a slight insight 
into the subjects covered in each issue of the journal. 
But publishing everything in foreign languages would 
significantly limit the number of Polish readers. The 
Forum is for them, as law is always national or even 
local by its nature and regulative purpose. We would 
love to make it widely known as we appreciate very 
much the past achievements of Polish lawyers and 
find instructive the debates on contemporary legal 
issues in Poland. And we hope for foreign comments 
or even studies on them. We find them necessary to 
inspire and enrich Polish discussions and to deepen 
the worldwide knowledge of Polish legal culture. These 
are the reasons we decided to publish one of the six 
annual issues of Forum Prawnicze in English. We will 
do so each year starting from 2018. 

Some of the articles in this volume of Forum Praw-
nicze were published in Polish during the previous 
year. We reproduce them here in English to present 

 12 “Od Redakcji” (Editorial), FP 2010 no. 1, p. 2.
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current opinions on topics and methods of Polish 
legal life. Some articles are published in this volume 
for the first time. We want to encourage authors to 
consider publishing in English in our Polish legal 
journal of open access.

This issue no. 4 of Forum Prawnicze was designed 
for those who wonder what is new in Polish law and 

in Polish legal theoretical debates. We want to show 
that, but we rather hope to broaden research in Pol-
ish law and open our journal even further to free and 
diverse views and opinions.

Wojciech Dajczak
Franciszek Longchamps de Bérier




